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Resume

This article investigates general and special measures preventing murder of a person or his relatives as the
employment activity or professional and public duty are implemented by him. And also these measures
efficiency is studied.

Tawmazambemos A. M., doueHm kaghedpbl epaxOaHCKO20 npaea u npouecca KapazaH-
OuHCcKo20 yHUsepcumema «bonawak», kaHOudam ropuduyvyecKux Hayk

HEKOTOPGIE BOINPOCHI
MHCTUTYTA CYOEUCKOIO CYBBEKTUBU3MA

OxHUM U3 TPUOPHUTETHBIX BEKTOPOB Pa3BUTHS COBPEMCHHOM VTOJIOBHOM MOMUTHKH B PecmyOnnke Kazax-
cTaH B c(epe VrolOBHO-TIPABOBBIX OTHOLICHHN SBJSCTCS CMATYCHUC HAKA3aHUH 3a MPECTYIUICHUS, HE MPE-
CTaBISIONHME OONBIION OOIECTBEHHOMN omacHOoCTH' . Y cnemHoMy (yHKIMOHUPOBAHUIO JAHHOTO HANpPaBIECHHUS
CHOCOOCTBYET MHCTHUTYT IMPABOTBOPUYECTBA B 00JaCTH COBCPLICHCTBOBAHHS YIOMOBHO-NPABOBEIX HOPM H HH-
CTUTYT CYJACOHOHN MPAKTHKH.

PaccmarpuBas npaBotBopueckyio aeareapHocTh [lapnamenra PecnyOnuku Kazaxcran, Heobxoaumo oT-
METHTb, YTO ¢ MOMEHTA MPUHATHS Y TOJOBHOTO KogAckca PecnyOmuku Kazaxcran B LE/IsIX €ro COBEPIICHCTBO-
BaHH: BHECCHO O0JICE TPHUALATH H3MCHCHUH U TOMOTHCHHH.

B cBete mpoxomkenus kypca Ha rymanuzanmto Ocobennoii yactu YK PK uccnenoBanue cucremsl yro-
JIOBHBIX CAHKLHWH, IPaBHI WX NOCTPOCHUS U BBISBICHHS BO3MOXKHOCTCH MO CMATUCHUIO CAHKIUH MO MPECTYII-
JICHUSAM HEOONBIION U CPEAHCH THKECTH ABILICTCS aKTYAIbHBIM HAIIPABICHUEM COBCPIICHCTBOBAHUS YIOJOB-
HOro 3akoHOoarenscTBa PK.

OVHKIHOHUPOBAHKE YTOJIOBHBIX CAHKLIHN HENOCPEACTBCHHO CBA3aHO C JCATEIBHOCTBIO CYACOHBIX Opra-
HOB. [IpH 3TOM KOHCTPYKIHUS ACHCTBYIOIINX CAHKIIUHA MO3BOSCT CYABSIM Ha3HA4YaTh BUJ U Pa3Mep HaKa3aHUs,
HE TOJIKO PYKOBOJCTBYSCH IPABHIAMH HA3HAUCHHS HAKA3AHHS, 3aKPEIUICHHBIX 3aKOHOJATEIIEM B CT. CT. 52-64
YK PK, Ho u coGcrBeHHBIM MHEHHEM. OTCYTCTBHE SAHHOIO MOAXO0A B HA3HAUCHHM BHIA U Pa3Mepa Hakasa-
HHUS B MacmTadaxX HaleH pecnyONMKH HOPOKAACT PasHOOOU B KapaTeiabHOH MPAKTHKE MO OJHOPOIHBIM YIO-
70BHBIM AenaM. B pasHbix pernonax KazaxcraHa 3a mpecTyIUICHHS, HMCIOIIUE TIOUTH OJHOPOAHOC KAUeCTBCH-
HOC ¥ KOJIMYECCTBCHHOC COACPIKAHUC MO 3JICMEHTAM COCTaBa MPECTYIUICHUS, MO MPH3HAKAM JTHIHOCTH COBEp-
MIMBIICTO MPECTYIUICHHUE, CYABSIMH HA3HAYAIOTCS Pa3NUYHbIC BHABI M CPOKH HakazaHus. [lo stomy mosoay
Ipesuaenr PecnyGnuku Kazaxcran H. A. HazapGacs B cBoem mocmanuu Hapony Kazaxcrana «[loBeimeHue
Grnarococrosaus rpaxaan KazaxcraHa — riaBHas neib rocyJapcTBEHHOU MoauTukmy ot 7 diespans 2008 r.
OTMETHII, YTO «IPABOOXPAHUTCIBHASL H CYIACOHAS CHCTEMA AOJDKHBI 00CCICUUTh CpaBeiTuBYI0 H 3] dexTus-
HYIO 3aIIMTy MpaB Ka3axCTaHUEB»”. B 3ToM pakypce akTyambHO, Ha HAIl B3IJISA, MCCIEAOBATH UHCTUTYT Cy-
JCUCKOTO CyOBEKTHBU3MA B OTHOIICHHUHN NPABOBOU PEIVIAMCHTALIMU MPABHI HA3HAYCHHUS HAKA3AHHSL.

Taxk, HampuMmep, B 001IEH CTPYKTYpe KBATH(HUIMPOBAHHBIX COCTABOB YIOJIOBHO-IPABOBBIC CAHKIUH C OT-
CYTCTBHEM >KCCTKOH 3aBHCHMOCTH BBICIICTO NPEAEa BUAA HAKA3aHMI OCHOBHOT'O COCTAaBa OT HHU3LIETO Mpeaca
KBATH(PHLIUPOBAHHOTO COCTABA COCTABILIET OOJCE MONOBUHEL. [IpUMeHeHHE CAaHKIMH TAKOTO XapakTepa MpOTH-
BOPEUNT NPUHLHUIY CHPABCITHBOCTH NPH HA3HAUCHHH HAKA3aHHS. 3a NPECTYIUICHHUE, COBCPLICHHOE C KBAJHU-
(ULMPYIOIMMY MPH3HAKAMH (TPYIIIOH ML O MPEABAPUTEIBHOMY CTOBOPY, OPraHU30BAHHOW IPYIIOH, mpe-
CTYIIHBIM COOOIIECTBOM, HEOAHOKPATHO U T. 1.), CVA UMCET HOJTHOC MPABO HA3HAYMTH Pa3Mep HAKa3aHHS PaB-
HBIH, 8 MHOTAa M MCHBIIMH, YeM 3a HekBanu(uuposanHoe npectymicaue. Hampumep, no 4. 1 c1. 96 YK PK
«YOUICTBO» BHHOBHOMY JIHLY I'PO3HUT CPOK JIUIICHUS cBOOOABI OT 6 A0 15 ner, a mo 4. 2 JaHHOW HOPMBI — OT
10 go 20 net, Toraa cya no 4. 1 ¢r. 96 YK PK npu Hanuuuu OTAr4aroiux BUHY OOCTOATEICTB MOXKET HA3HA-
YUTh BUHOBHOMY JHIY HAKA3aHHC B BUAC JHIICHUA CBOOOIBI CPOKOM Ha 15 meT, a mo 4. 2 Mpy HATHYIHN CMSIT-
YAOIUX O00CTOSTEIBCTB (SIBKH C IOBUHHOH, HATMYMH MATIOJICTHUX ACTCH, WKIMBCHLCB, MMOJOKHUTCIBHOW Xa-
PaAKTEPUCTUKH [0 MECTY MKHUTECIBCTBA U T. I.) CPOK JTHIICHHS CBOOOABI MOXKET cOCTaBUTh 10 NET, YTO, B CBOIO
ouepeab, YIKe ABIICTCS HATSIHBIM IPHUMEPOM HECTIPABENTUBOCTH. JJaHHOE MOIOXKEHHE ACT, OUCBHAHO, SBII-
etca GonpmuM npoGesioM B cucteMe caHkuui. [lo Bcell BUIUMOCTH, 3aKOHOJATETh HE MPUHAT BO BHUMAHUE,
YTO OCHOBHOHU COCTaB MPECTYIUICHUS JaXKE MPU HATHYHH BCETO HAOOPA OTATYAIOIIUX BHHY OOCTOATEIBCTB IO
CTCIICHH U XapakTepy OOLIECCTBCHHON OMACHOCTH HE MOXKET OBITh BHILIEC, YeM KBATH(PHULUPOBAHHBINA COCTAB.
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[lo nanHOMY moBoxy M. M. Opazanues numetr: «OCHOBHOH KBATUGHLHUPOBAHHBIA U 0c000 KBATHU(HLIU-
POBaHHBIM COCTAaBBI OXHOT'O BHAA MPECTYIUICHUS 00NaJalOT Pa3NUYHON CTCICHBbIO OOIECTBEHHOH OMACHOCTH
NPU €IUHOM XapaKTEPE OMACHOCTH . A. B. DaTKymMH yKa3bIBacT, YTO «MHCTUTYT KBATU()HIMPYOMUX MPH-
3HAKOB MMEET CBOMM OCHOBAHHMEM CYIIECTBEHHOE M3MEHEHHE CTEMEHH OOMIECTBEHHON OMAaCHOCTH JESTHUS» .

K tomy xe, B [loctanosnenuu [lnenyma Bepxosnoro cyna PK «O cobmronennu cyraMu 3aKOHHOCTH IPH
HA3HAUCHUN YTOJOBHOTO HakazaHus» oT 30 ampemt 1999 r. yvkazaHo, 9TO COBCPIICHUC MPECCTYILICHUS B COVIA-
CTHH BICUCT OONEEe CTPOroe HAKa3aHUE, a 9TO 3HAYHT, YTO KBATH(UIIMPOBAHHBIN COCTaB C TAKUM KBATU(HLII-
PYIOLIMM TNPH3HAKOM, KaK COBEPIICHHC NPECTVIUICHHS B COYYACTHH, JOJDKHO OLCHHBATHCA 3aKOHONATCIHHO
CTpO’KE, a HE TaK, Kak IMEET MECTO B YTOJIOBHOM 3aKoHoarenbeTse. Hampumep, mo 4. 2 cr. 179 YK PK smrme-
HHE cBOOOJBI COCTABIACT OT 5 10 12 neT, a mo 4. 1 — ot 3 1o 7 J1eT, XOTA TorudHee OblIo OBl MPeayCMOTPETh
nou. 1 or2 10 6,amou. 2 — ot 6 10 10 net’.

B cBoro oueper, npeAoCTaBICHHBIN 3aKOHOAATEICM HHTEPBAT ONPEACIICT BOZMOXKHOCTH CYABU HA CTa-
JHUH BBIHECCHUS OOBHHHUTEIBHOTO NPUTOBOPA C YUETOM CTETICHH U XapakTepa OOIICCTBECHHOW ONAcHOCTH Mpe-
CTYIUICHHS, TUYHOCTU MOACYIUMOTO, OOCTOATEIBCTB, CMATYAOIINX U OTATYAIOIIUX HAKA3aHUE, YCTAHOBUTh
OKOHYATEIIBbHBIH pazMep HaKa3aHUsl.

MHeHus cyael 3aBUCAT OT MHOTHMX NPHYMH, B YACTHOCTH, OT JUYHOCTH CYIbH, €T0 XapakTepa U MHPO-
BOCIIPHATHS, & TAKIKE MOJIOKUTEIBHBIX U OTPULATCIBHBIX KAYECTB, MPOLTOrO ONbITa paboThl, BO3PACTa, MOJIA,
MPEACTABICHUH O CHPaBEeITHBOCTH, CHMIATUH MM aHTUOATHH K MOACYAMMOMY U Apyrux. COOTBETCTBCHHO,
CyJeHcKkui CYOBCKTUBH3M, OOYCIOBICHHBIN «4EIOBEYCCKIM (aKTOPOM», BBI3BIBACT «Pa3HODO0I» B CyAcOHOH
MPAKTUKE MPH ONPEICICHUN Pa3Mepa HaKa3aHuUsl.

Tak, B cTpaHax aHrJI0-CAKCOHCKOH MPAaBOBOH CHUCTEMBI CYICHCKHH CYOBCKTHBU3M HIH «UCTOBCUCCKUH
(hakTop» B OIPEACICHUM pa3Mepa HaKa3aHWsl CBOJUTCS IO MHHUMYMa C IIOMOIIBIO HHCTHTYTA MPUCSIKHBIX 3a-
celaTenci U NCIONb30BaHMIO CyAeOHOrO MPEUEACHTA IO AaHATOTUYHBIM VTOJIOBHBIM JciaM. B MycyiapMaHckux
JKE CTpaHaX HOPMBI IIAPHATA KaK SKBUBAICHT HAKA3AHI 3aMCHSIOT COOOH CyaeicKuil ¢y OBEKTHUBH3M.

s kazaxcTaHcko# cyaeOHON MPaKTHKUA OYEBHIHO, UTO B LEIAX MUHHMH3ALUH CYACHCKOTO CyOBEKTHBU3-
Ma MpU ONPEACTICHHH BUAA U pa3Mepa HaKazaHUsd HEOOXOIUMEIM SBILICTCS VCTAHOBJICHHUC OMPEICIICHHBIX Mpa-
BWJI, HOCALIUX YHUBEPCATBHBIA Xapaktep. To ecTh 3akoHOmaren b B mnaHe JuddepeHInpoBaHHOTo 3HAYMCHUS 00-
CTOATENBCTB, BIMAIOINX HA ONPEACICHHE pa3Mepa HaKa3aH!s, BCEIETO TOJOKIUIC Ha CyIeHCKOE YCMOTpPEHHE.

B Iloctanosnenun [Inenyma BepxosHoro cyna Pecnybmuku Kazaxcran «O cobmoaeHun cyaaMu 3aKoH-
HOCTH IIPM HA3HAYEHHWH YTOJOBHOTO HakazaHus» oT 30 ampens 1999 r. mo onpenencHMO pa3Mepa HaKa3aHHUA
VKa3aHO JINLIb, YTO:

—  CTCICHb OOIICCTBCHHOW OMACHOCTH MPECTYILICHHUS OMPEIACIICTCS UCXOAs Kak u3 Tpebosanuii cr. 10
YK PK, Tak 1 U3 COBOKYITHOCTH BCEX OOCTOATEIBCTE, IPH KOTOPHIX OBLIO COBEPLICHO MpecTyIUICHHUE ((hopMbI
BUHBI, MOTHBOB, CIIOCOOOB, OOCTOSTEIBCTB U CTAANH COBEPLICHHS MPECTYINICHUS, TSKECTH HACTYIUBIINX IO-
CIECTBUH U APYTHX);

—  JaHHBIC O JTUYHOCTH MOACYIHUMOTO CBOMTCS, B YACTHOCTH, K BBUICHCHHIO COCTOSIHUS 3A0POBBS, CE-
MEMHOTO TOJIOKEHUS, TPYIOCTIOCOOHOCTH, OTHOIIEHHS K TPY LY, OOYUESHHIO, CBEICHUH O CYIUMOCTH'.

B coBerckoli Hay4HOW nuTEpaType mo JAaHHOW NMPOOTIEMATHKE BBICKA3BIBAIOCH MHCHHE O JOTOTHCHHH
HOpMBbI «OOIHue Havana HAa3HAYCHHS HAKA3aHHS» CICHHATBHBIMH ITOJOXCHIAMH, VKA3bIBAIOIIMMH Ha JHY-
HOCTh BUHOBHOTO, CTEMEHb M XaPAKTEP OOIMECTBEHHON OMACHOCTH MPECTYIUIEHUS B LEAX €IMHOTO CYACHCKO-
IO YCMOTPEHHS MO YTOJIOBHBIM JEJIaM.

O HemoctarouHoU (HOPMATU3OBAHHOCTU CyASHCKOro ycMmoTpeHus BeickaseiBaiuck H. O. ynarOexoB u
C. 3uMmaHOB, Mpeaiaras Ha YPOBHE 3aKOHA OMPEACIHTD €10 IPEACIbL .

W3 BRIIIECKA3aHHOTO CICAYET, YTO H B COBETCKOM, U B Ka3aXCTAHCKOM YIOJIOBHOM INPAaBE MPUYHHON CV-
JCUCKOTO CYOBEKTHBH3MA SBIISIOCH H SBISCTCS OTCYTCTBHC CIUHOTO PYKOBOJACTBA AJI PA3bsICHECHUS U IPaBO-
MPUMEHCHHUS CYABIMU OOCTOATEIBCTB, ONPEACIIIOINX Pa3MEp HAKA3aHHs, YCTAHOBICHHEIX B HOPME, peria-
MEHTHPVIOIICH o0Imye Hayana Ha3HAUuCHUS HaKA3aHHUS.
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Resume

In this article, the author addresses some issues related to the institute of judicial subjectivity, indicating a
lack of uniformity in judicial practice in determining the sentence.

Todwu6bekosa A. A., kaHOUOam rpuGUYECKUX HayK, couckamesnb AnMamuHcKol akade-
muu MBL PK

O COOTHOLEHWUN MPUYNHHOIO U CUCTEMHOIO NOAxXoaoB K U3YHEHUIO
NMPUHUMMNOB YIrONOBHOIO NMPABA

Kax mpasBuneuo 3ametun Ilpesunent PecnyOmuku Kazaxcran H. A. HazapGacs, «... Ans Hadanga panu-
KaJIpHOrO OOHOBJICHHS HAM HAJ0 OOHOBHUTH BCE Hamie MbiuicHHE. COOTBETCTBEHHO, HYKHO OOHOBHUTH U BCE
MOHATHS, KaTCTOPHH, TCOPHH, CXEMBI, KOHIICTITH MBIIIJICHAA W TCPMHHBI, 0003HAUYAIOMUE (haKThl U SBICHUSI
HoBOro Mupa»'. [l cysepensoro Kasaxcrana, B34BIIEro Kype Ha MOCTPOCHUE MPABOBOTO IOCYAAPCTBA U IPa-
JKIAHCKOTO OOINECTBA, MCCACIOBAHUC M MEPSOCMBICIICHHE MPUHIIUIIOB YIOJAOBHOTO IMPABa UMECT AKTYAIbHOC
3HAYCHHUEC, B TOM YHUCIC U AJIS1 TAKOW BAKHOHM COLUAIBHON MPOOJICMBI, KaK MOBBILIICHUE YPOBHS MPABOTBOPYC-
CKOH M MPaBONMPUMCHHUTEIPHOHN JACATCIbHOCTH. HEOOXOAUMOCTh MEPecMOTPa HACIEAUS COBETCKOTO YIOJIOBHO-
ro mpasa, MUBHIN30BAHHOTO BXOXKICHHUS B COOOIIECTBO COBPEMECHHBIX TOCYAAPCTB, B OOJBIIHHCTBE CBOSM OC-
HOBAHHBIX HA TOCHOJCTBE MPABOBBIX HHCTHTYTOB, MOCTPOCHUS COOCTBCHHOTO MPABOBOTO rOCYAAPCTBA, — BCE
3TO U MHOTOE APYroe ACNACT UCCICAOBAHMC MPUHIIMIIOB YTrOJOBHOTO MpaBa il OTCUYCCTBCHHONW HAYKH CIIC
0oJ1ee BOCTPeOOBAHHBIM.

B cooTBeTCTBHE ¢ METOAOM OT OOIIETO K YACTHOMY «BAXKHCUIITHUM 3BCHOM IMPABOBOH MOJIHUTHKH TOCYaap-
CTBA SIBJSICTCS YTOJOBHAS MOJIMTHKA, COBCPLICHCTBOBAHHE KOTOPOH OCYIICCTBISMCTCS MYyTEM KOMILICKCHOM,
B3aUMOCBSI3aHHOU KOPPEKIMH YTOJOBHOTO, YTOJOBHO-TPOLICCCYATBHOTO U YTOOBHO-UCTIOTHUTEIBHOTO TPaBa,
a TaKKe MPaBONPUMEHCHHU» ., YTONOBHAs TOJIUTUKA — 3TO IEJ0€, TOTAa KaK 3aKOHOTBOPUECTRBO U IPaBOMPH-
MCHCHHE €r0 COCTABHBIC 4YacTh. [Ipu 3TOM Mmpu PEIICHHUU BOMPOCA O CUCTEME MPUHIMIOB YrOJOBHOTO MpaBa
MPSACTABIACTCS METOIOIOTHICCKH HEOOXOUMBIM H30ETaTh TOAMCHBI MOHATHH M HE CMCIIUBATH TIPHHITATIBL
YTOJIOBHOU TOJHUTHKY C MPUHIMIIAMEU COOCTBEHHO YTOJOBHOTO MPaBa, MOCKOJIbKY MPUHIUIBI MPaBa KaK TAKO-
BBIC PCATU3YIOTCS HA PA3IHYHBIX 3TAMAX — MPABOTBOPUYCCTBA, MPSABAPUTSIBHOIO CICACTBUS, MPABOCYIUS,
WCTIOJTHCHMS HakazaHust, W ye B 3TOM CHCTEME OIMPEAS/ICTCS MECTO YTOIOBHOTO MpaBa KAk 3JICMCHTA yro-
JOBHOH MOJUTHKH, OCYIISCTBISIOMEIO CNCHUPUICCKUES, OTIUYHBIC OT APYTHX 3JICMCHTOB, (DYHKIHH JHUOO
HMMCIOIIHNE OMPEACICHHOS CXOACTBO ¢ HUMH.

Bce MHOrO0OOpasue peaapbHbIX B3aUMOJACHCTBUN MPUHIIUIIOB YTOJIOBHOTO IPaBa, KaK U JTFO00T0 SIBICHUS,
BCC BHJBI KOPPCIATHBHBIX, TIPOCTPAHCTBCHHBIX M (PYHKIIMOHATBHBIX CBI3CH B CBOCH COBOKYITHOCTH OOBEIH-
HSIOTCS TaKUM MCTOJOJOTHUCCKUM MPHHITANIOM, KaK MPHHIMMIT CHCTCMHOCTH. B OTIHUYME OT MpHHITHNA MpPHU-

29



